RONALD ALAN BROCKS
| BLA 94- 267 Deci ded Septenber 25, 1997

Appeal froma Decision issued by the Alaska Sate fice, Bureau of
Land Managenent, deeming a srmall miner exenption hel d by Brooks
i nappl i cabl e, and declaring the Lazy Wl ow Mne #1 placer mning claim
(F~026950) abandoned and void for failure to pay annual rental fees for
the 1993 and 1994 assessnent years.

Rever sed.

1 Mning Qains: Fan of (perations--Mning A ains:
Rental or dai mMiintenance Fees: Shall Mner Exenption

The Departnent of the Interior and Rel ated Agencies
Appropriations Act for Hscal Year 1993 authorizes a
snal | mner exenption in two circunstances. Drilling
and geochemi cal and bul k sanpl i ng under an approved
pl an of operations qualify as exploration work for a
snal | miner exenpti on.

APPEARANCES  Fonal d Al an Brooks, Fairbanks, A aska, pro se.
GPl N ON BY ADM N STRATI VE JUDE MULLEN

Ronal d Al an Brooks has appeal ed a Decenber 21, 1993, Deci sion issued
by the Alaska Sate dfice, Bureau of Land Managenent (BLMor Bureau)
declaring the Lazy WIIow Mne #1 pl acer mning cla m(F~026950)
(hereafter referred to as the Lazy WI I ow pl acer) abandoned and voi d for
failure to pay annual rental for the 1993 and 1994 assessnent years by
August 31, 1993, as required by the Departnent of the Interior and Rel ated
Agencies Appropriations Act for Hscal Year 1993 (the Act), Pub. L. Nb.
102- 381, 106 Sat. 1374 (1992). The Decision al so deened a snal | m ner
exenption issued to Brooks inapplicable, stating that "[c]ertificates of
exenption for assessnent years 1993 and 1994 were tinely filed on August
27, 1993, however, the level of work permtted under the [plan of
operations] does not qualify for the level required to be eligible for the
snal | mner exenption.” (Decision at 2.) The Decision on appeal was
stayed by a March 9, 1994, Qder issued by this Board.

Brooks states that he qualifies for a small mner exenption because:
(1) he holds only one mining claim (2) that claimis under a plan of
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operations; (3) there are fewer than 10 acres of unrecl ai ned surface

di st urbance caused by operations covered by pl ans of operations since 1981;
(4) the claimis being actively explored to confirmand corroborate the
quality and quantity of placer mnerals to substantiate the exi stence of a
valid discovery; (5) the work is of a nature that requires a notice or plan
of operations; and (6) he has perforned assessnent work and filed an
affidavit as required for a small mner exenption. (Notice of Appeal at
3-4.) Brooks al so contends that the statenent in the Decision that he
filed certificates for a small mner exenption on August 27, 1993, is

i naccurate, because those docunents were recei ved by BLMon August 19,
1993.

The history of events pertaining to the Lazy WI I ow pl acer has a
direct bearing on the resolution of this appeal. Docunents in the case
file indicate that in June 1987, BLMconducted a validity examnation of
the Lazy WIlow placer and six other clains in the area. The Bureau took
additional sanples fromthe Lazy WIlow pl acer in the summer of 1990. A
cover letter, dated March 30, 1992, indicates that BLMsent a copy of a
draft mneral report to Gerald Hassel, who owned the Lazy WI I ow pl acer at
that tine. 1/ Qitclaimdeeds in the file showthe conveyance from Hassel
and the Hassel Family Trust No. 2 to Brooks on April 25, 1992. Hassel and
Brooks were each served wth a Gontest Conpl ai nt dat ed Decenber 10, 1992,
inwhichthe validity of the clains was chal | enged. Brooks filed an
Answer, and the natter was referred to the Hearings Dvision's office in
Salt Lake dty.

h April 20, 1993, Brooks inforned BLMthat he had filed a pl acer
mning application wth the Sate of A aska, seeking to undertake
activities onthe claim 1In an April 22, 1993, nenorandumwitten by the
surface protection specialist wth whomBrooks had spoken, the specialist
stated that "[b]ecause the proposal wll utilize nmechani cal equi pnent
(dozer and nechanical drill) and the mning claimis located in the Wite
Mbunt ai ns Recreation Area, the operation wll be a plan of operations
requiring an Environnental Assessnent regardl ess of the acreage of the
operation.” The Bureau then considered the placer mining application to be
a proposed plan of operations and prepared an environnental assessnent.

By letter dated July 7, 1993, BLMinforned Brooks that his April 22
pl an of operations had been approved as a 5-year plan subject to
stipulations (F- 090640). Athough the letter did not state that the
Deci si on coul d be appeal ed, Brooks filed a Notice of Appeal objecting to
perfornance standard stipul ati on nunber two, which stated:

Lhl ess and until the operator, in the mneral contest
hearing, successfully rebuts the BLMs determnation that no
val i d di scovery has been nade thereon, sanples of gold or other
val uabl e mneral s nay be renoved fromthe subject mning claim
only

1/ The file does not contain a copy of a final mneral report, and we do
not know whet her one was i ssued.
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for use as evidence to substantiate the existence of a valid
di scovery prior towthdranal. No mnerals may be extracted for
any ot her purpose.

The Alaska Sate Orector affirned this determnati on i n a deci sion
dated August 24, 1993. In closing, he stated:

A so, please be advised that neither perfornmance of mninal
assessnent work nor sanpling to further substantiate di scovery on
the Lazy WIlow Mne #1, as provided for in the stipulation bei ng
appeal ed, are "exploration" or "production’ activities which
woul d qualify for the "snall miner exenption" provisions of the
Interior Departnent and Rel ated Agencies Appropriations Act of
1993.

(Mar. 24, 1993, Decision at 3-4.) Brooks filed an appeal of the Sate
Drector's Decision but that appeal was disnmissed by this Board, in an
Qder dated Novenber 16, 1993, because Brooks' Notice of Appeal had not
been filed in a tinely manner.

h August 19, 1993, Brooks filed certificates of exenption wth BLM
for the 1992-93 and 1993-94 assessnent years. Brooks asserted that he hel d
fewer than 10 clains, and that he was operating under plan of operations F+
90640. Follow ng di smssal of Brooks' appeal, BLMrequested and was
granted a continuance of the hearing on the contest conplaint "pending a
determnation * * * as to: (1) whether the mning cla minvol ved be deened
abandoned and void for failure to pay the rental fee required;, and (2)
whet her the contestee is qualified for a "snmall mner' exenption fromthe
paynent of such fees." (Dec. 6, 1993, Oder.) O Decenber 31, 1993, BLM
i ssued the Decision which is the subject of the present appeal .

In relevant part, the Act provides that

for fiscal year 1993, for each unpatented mining claim mll or
tunnel site on federally owned lands, in lieu of the assessnent
work requirenents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned in section 314 (a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

Pub. L. Nbo. 102-381, 106 Sat. 1374, 1378 (1992). A substantially
identical provision required mneral clainants to pay on or before August
31, 1993, a $100 rental fee to hold an unpatented mning claim mll or
tunnel site for the assessnent year ending at noon on Septenber 1, 1994.
Id. The legislation further provided that "failure to nake the annual
paynent of
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the claamrental fee as required by this Act shall conclusively constitute
an abandonnent of the unpatented mning claim mll or tunnel site by the
claimant * * *." |d. at 1379.

The Act al so created what has cone to be known as the snmal | niner
exenption. This section of the Act provides that a clai nant

(i) that is producing under a valid notice or plan of operation
not |ess than $1,500 and not nore than $800, 000 i n gross revenues
per year as certified by the clainant fromten or fewer clains;
or--(ii) that is performng exploration work to disclose, expose,
or ot herw se make known possi bl e val uabl e mneral i zation on ten
or fewer clains under a valid notice or plan of operation; and
that has | ess than ten acres of unreclai ned surface di sturbance
fromsuch mning activity or such exploration work, may el ect to
either pay the claimrental fee for such year or in |ieu thereof
do assessnent work required by the Mning Law of 1872 (30 US C
28-28e) and neet the requirenents of FLPVA (43 US C 1744(a) and
(c)) on such ten or fewer clains and certify the perfornance of
such assessnent work to the Secretary by August 31, 1993.

Id. at 1378. An identical provision allows an exenption for the 1993-94
assessnent year. 1d. at 1378-79.

The Departnent published notice of the requirenent to pay rental fees
inthe Federal Register. 57 Fed. Reg. 54102 (Nov. 16, 1992). It
subsequent |y proposed regul ations to inplenent the Act. 58 Fed. Reg. 12878
(Mar. 5, 1993). The final regulations were effective upon publication. 58
Fed. Reg. 38186 (July 15, 1993), codified at 43 CF. R Parts 3730, 3820,
3830, and 3850.

[1] Brooks did not pay the rental. However, he did file certificates
for a snall mner exenption. The above-quoted portion of the Act allows a
snal | miner exenption in two circunstances, which have been both nunbered
and identified as alternatives by the use of the word "or." It would
appear fromthe BLMDecision that "the | evel of work permtted under the
[pl an of operations] does not qualify for the level required to be eligible
for the small mner exenption” refers to the statutory limt of exenption
to clainmants produci ng not |ess than $1,500 and not nore than $800, 000 in
gross revenues per year. |If so, the record does not indicate the basis
upon whi ch BLM concl uded that Brooks coul d not produce $1,500 i n gross
revenues fromthe activities approved by the plan of operations. Absent
factual information about the val ue of mnerals found on the claim BLM nay
have bel i eved that perfornmance standard stipul ati on nunber two precl uded
Brooks fromproduci ng any revenue fromthe claim Aternatively, BLMnay
have believed that the work al |l owed by Brooks' plan of operations was not
"expl oration work to disclose, expose, or otherw se nake known possi bl e
val uabl e mneralization."

There is no need to determne which of these theories was the basis
for BLMs Decision. The plan of operations BLMapproved cal | ed for
drilling 10 to 13 test hol es during the surmer and fall of 1993. (EA at
5-6.)
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The regul ations recogni ze that drilling and geochemical and bul k sanpl i ng
qual ify as exploration work for the small mner exenption. 43 CF. R §
3833.1-6(b) (1993). Regardl ess of whether Brooks coul d produce suffi cient
mneral to qualify under the first alternative, he was performng

expl oration work under an approved, valid plan of operations and qualified
for the small miner exenption.

The Alaska Sate Drector's August 24, 1993, Decision cannot be
regarded as controlling. The question whether Brooks qualified for a snall
mner exenption was not revi ened when BLM exam ned the proposed pl an of
operations approved in BLMs July 7, 1993, Decision, or raised by Brooks in
his appeal to the Drector. The Alaska Sate Drector's August 24, 1993,
Deci si on cannot be construed to have deci ded the question. See Turner
Brothers Inc. v. Gfice of Surface Mning Recl anati on and Enf orcenent, 102
IBLA 111, 120-21 (1988). Additionally, the small mner exenption
certificates Brooks filed were, as he asserts, date-stanped as recei ved by
BLM August 19, 1993, prior to issuance of the Sate Orector's Decision,
whi ch did not becone final until after the August 31, 1993, deadl ine had
passed. The notion that the matter was decided by the Sate Drector is
also contrary to BLMs subsequent action seeking to have the cont est
hearing deferred to al |l ow BLMan opportunity to determne whet her Brooks
qualified for the exenpti on.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R § 4.1, the Decenber 21,
1993, Decision by the Alaska Sate Gfice is reversed.

RW Milen
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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